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REPLY CORlRlENTS OF AOL TIRlE \YAR"R INC. 

AOL Time Warner Inc., by its counsel, files these Reply Comments in the above- 

cqilioned ruleinaking procecding I-egarding refolrn of the incthodology used to determine 

universal service contributions.' At the milset, the Commission should ensure that the unjversal 

sei-\,ice contribution methodology docs not unduly impact Jntemet and high capacity services. 

Thus, while the Cominission has stated i t  intends to classify wireline broadband services for 

' I n  /he MiiIiL'I. o/Fdcral-Siaie Join1 Board on L'niie,sol Sei7-ice. Kcport and Osder and Second Further Notice of 
Pinposed Rolemaking, CC Docket No. 96-45, ei al., FCC 02-329 (sel Dec. 13, 2002) ("Second Furlher Norice'l. 
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uni\,crsal servicc purposes in CC Docket No. 02-33* before considering whether and how 

connections that undcrlie broadband Internet access might be assessed under a connections-based 

conti.ibution approach, the Commission should only finalize a new contribution methodology 

\\hen it uiiderstands how i t  will impact lhe growth and usage of Internet and high capacity 

sci-\,ices. The Commission should also rejccl suggcstions that the contribution base be expanded 

to include Inrcrnet Sei-vice Pro\,iders (“1SPs”); such a step would be contrary to the express 

provisions of Section 254 of the Te leco i i i i i i~~~~ica t ion~  Act, poor policy and would impose 

tin\vai-ranted additional costs on ihe use of Internet access services by consumers. Finally, the 

Commission should expressly maintain its cunent  limitations on the ability of carriers to pass- 

rhrough amounts in excess of their contributions to customers 

1. THE: CKIVERSAL SEI<\’ICE CORlTRlBUTlON METHODOLOGY SHOULD 
x0.r UNDULY INPACT INTERNET AND HIGH CAPACITY SERVICES 

Even though the Cominission has stated that i t  will determine the regulatory classification 

of \~ii.eline bi.oadbaiid services before i t  considers how such services might be assessed for 

univei-sal service contribution puiposes under a connections-based approach3, the Commission 

must consider n;hcther and how implemen~ation of any of the proposals presented in the Second 

Fui-iher Nuiice would impact Inlemet and high capacity services, so as to preserve important 

incciitives for iiinovative ncw services and invcstment in more efficient infrastructure. AOL 

Time Wanicr purchases a variety of telecommunications and telecominunications services in 

order to bring its serrices and conrent to COIISLIIIIC~S.  As a large customer of such services, AOL 

h i e  Warner contributes indirectly to universal service through pass-throughs of universal 
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service conti-ibution cliai-ges. Increases in these pass-tluouyh amounts - currently over 9% - will  

uliinialely impact the consumcrs of AOL Time Warner's products and services, as production 

costs increase and/or prices are raised in turn. Thus, AOL Time Warner cncourages the 

Commission lo avoid any iiiadvcrient adverse impacts on the growth and development of 

Tnlcrnet and high capscity seivices by addressing the following concerns regarding the proposed 

contribution inethodologies 

DeJiiirion of "Co/7i7ecrioiis. " The Coinmission proposes to define "connections" as 

facilities that pro\:ide cnd-uscrs with access to an interstale public network, regardless of whether 

the connection is circuit-switched, packet-switched, wireline or ~ i r e l e s s . ~  As AOL Time Warner 

has explained prcviously, the Coi~unission should not require more than one connection per 

facility regai,dless of how maiiy services are offered over that f a ~ i l i t y . ~  For example, customers 

should 1101 be assesscd for the local loop for voice and again for DSL or any other service that 

iiiay be offered over the loop, as i t  would be both counterproductive and unfair to charge 

customcrs two or more t imes for the same loop. A line carrying both voice and DSL services 

does not establish two separate points of access to a public network. Most importantly, if the 

Commission were to imposc an additional assessment on each derived service over the same 

facility: i t  could crcate a perverse disincentive to develop new services as well as needlessly 

complicate the connections-based methodology as new services are deployed, counter to the 

laudable goal of adopting a methodology that is fair, reasonable and readily understood by 

consumers. 6 

I l l .  

Cornmcnis 0 fAOL Time Wanier filed April 22, 2002 at 9 5 

f&rnl Sinic Boai.d on L'hi~wsol Sw~icc ,  I;urlher Noljce of Proposed Rulemakine and Reporr and Older. I7 FCC 6 

Xcd 3752 (2002) a i l  8. 
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Likeivise, the Coiniiiission should make clcar that intermediate telecoinmunicarions 

facililies, sttcli as lhose used for modcni aggregalion services, should not be defined as a 

connection.' For cxan?ple, some carriers pro\,ide a service that asgregates dial-up Internet traffic 

3t modem ports and delivers [hat Iraftic to an ISP via high capacity facilities. Neither the modem 

porls nor the facilities coilneciing the polls sliould be defined as a connection. At most, a 

connection should only include Ihe telephone line the consumer uses to access the 1SP and the 

high capacity facility used by the ISP to coniiect to the public switched telephone network. 

Copiicify Tiers. The FCC should also act to avoid skewing prices and creating 

iticff~cicncics for customers of hixh capacity sen.ices. All of the connections-based proposals 

\\.auld assess connections at \,aiying an~oiirits based on their classification into different capacity 

liers.' AOL Time Warner shares the concern of several parties that the Commission's proposed 

capacity tiers, particularly for- the liighcst capacity sen)ices, shift a greater co~llributjon burden on 

high capacity busincss custo~i~ers  and could increase costs for high speed circuits, thereby 

encouraging some customers to purchase multiple lower speed circuits.' For example, dial-up 

JSPs oflen utilize TI lines to provide services. Under the Commission's proposed capacity tiers, 

a TI circuit would be asscssed sixteen times the Tier 1 rate while three 51 2 kbps circuits would 

only be assessed three times the Tier 1 rate.'" Thus, it could be niore economical for customers 

to purchase a grealcr number of lower capacity circujls assunling, as is likely, that the carrier 

passes through fully its univet-sal service contribution charges, As a result, the tier structure 

' Coinnxnrs oTSpi~int filed Fcbiusry 28, 2003 a1 16 

Seioiiri Turilirr h'ofice at 1 81 n 

Sw e 6..  C~mnicnts  of Sprint at I I ,  Cornel i t s  of WorldCom filed February 28, 2003 at 35, Conunents of 
Ad l loc filed Febtuary 28, 2003 at 1 1  atid Comments ofCaltfot-nia PUC filed February 28 at 17. The Conmission 
added a fourlh lie1 for the highest bandwidth connrctiotis to the capacity tiers originally proposed by CoSUS. 
S ~ o n d  Fu//.~/it~/-A!oiic.e ar 7 82. 
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could irrationally distort carrier pricing practices as well as customer purchasing decisions and 

cncoiiIage unecoiioinic or inefficicnt choices simply to minimize universal service costs. 

Reducing the assessments for the highest capacity tiers will  mininiize potential market 

dislortions 

11. 'THE FCC M A Y  SOT EXPAND THE CONTRIBUTION BASE BEYOND THE 
1,IRlITS ESTABLISHED IN THE 1996 ACT 

Se\.eIal commenting parties urge the Comniission to broaden the contribution base to 

include ISPs, IP telephony providcrs, and providers of broadband Inteinet access services on the 

grounds such action \vi11 promote a sustainable universal service fund." The Commission must 

rejcct these reconiniendations as contrary to the 1996 Act and sound policy. 

.As an initial matter, the FCC has made clear that this proceeding is intended to address 

the coiiti-ibution niechanisiii for universal service among recognized providers of 

teleconimiiiiications and telecominiinications services as well as carrier pass-throughs of 

tiiii~~ersal scr\,ice conu-ibution charges to customers. I '  Indeed, the Commission specifically 

gales that it is inot pi-oposing lo asscss directly ISPs, as originally proposed by SBC and 

BcllSouth." As ror IP telephony sci-vices, the FCC has also made clear that proper regulatory 

classification will be based on a case-by-case delern~jnalion. '~ Pursuant to Section 254(d) of the 

Telecoinmunications Act, contributors to universal service are specifically limited to interstate 

telecoiiiiiiuiiications carriers and ollier telecomnlunications providers. As such, unless and until 

- 
I '  See e . g . ,  Corninenis of Q\vesL fi led Febitiary 28, 2003 at 2,  Comments of SBC/BellSouth tiled Febmaly 28,2003 
a t  6 ,  Coimncnts ofNTCA filed Fcbiuary 28, 2003 a f  3,  Convnenls of USTA filed February 28, 2003 at 10, 
Comments of M'esism Alliance filed Febnrary 28, 2003 a t  15, Conments ofNRTA/OPASTCO filed February 28, 
2003 ai 12, Coiiimrnrs ofNASUCA filcd Fcbruary 2 S ,  2003 a i  7 and Comments of Michigan PSC filed February 
28, 2003 a t  I .  

As nored, (he FCC has stated I h l  i l  ~ 1 1 1  address broadband Interne[ access In the Il'ireiine BI-oadbalrrlNPRM 

Swoiid Furiher )?'orice at in. IS1 

Fr~fte., nI-Slorc. Jomr Booi-do11 L'ni~eisni Seri,ice, Rrpon io Concress. I 3  FCC Rcd 11 501 ( I  998) ai '~~90.91. 
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the FCC alters this approach, conlributions will apply to IP telephony services only as the FCC 

reaches a specific decision in a particular instance 

Mosl in-iportaiitly, as AOL Time Warner consistently has pointed out, it is well settled 

t h a ~  JSPs, by viitue of their pro\lsion of information services, are neither carriers nor providers 

of teleconiiiiunications and thereroore, pursuant to statute, cannot be required lo contribute 

directly to uni\,ersal service." Notably, the Commission repeatedly has found that ISPs and their 

customcrs pay fully for the telcconimunications services they use and are not getting a "free- 

i-ide" for use of the public switched telcphone nctwork, as some parties assert." ISPs contribute 

significanl ainouiits indirectly as high oluime purchasers of telecommunications from incumbent 

:jnd competitive local exchangc carriers, intcrexchange carriers and other providers in the form 

of pass-tlit-ough charges and 1-atcs that reflect universal service contributions." Carriers are fully 

conipcnsatcd for any costs incurred in providing telecomn~unications services to ISPs. Thus, 

there is no legitimate policy basis to justify including ISPs in the contribution base for universal 

service in contravcntion of the statute 

Indecd, thcre is no record cvidcnce to suggest that including new entities in the 

contrili~ition base x i 1 1  have any measurable impact on the burgeoning size of the universal 

so-vice fund or that contributions by additional enlities would reduce or check the growth of the 

fund itself." AOL Time Warner shares the concern of niany carriers and customers that the 

l 5  ld at'lls 32, 66-72. See also Rcply Comments of AOL Time Warner filed May 13, 2002 

3 - c ~  e.g., Coinmenls of\t'estern Alliance e ar 15-17. See oiso Report in Response lo Senalc Bill 1768 and 
Coi?fei~ei?ce Rc>pui./ on H.R. 3579, -on 10 Cot-, 13 FCC Rcd I I8  10 ( I  998) at 1 22 (stating that "information 
servicc providers: uhich  are not obligaied by statute to contribute, will make no direct conuibution; information 
service providrrs, hoae\,er, will co~itlibule significant amounts indirectly, as high-volume purchasers of 
1~leroi7iniunrca1ions ...") (''Second R ~ I O I - I  10 cOJ7gWS.T '). 

l b  

Sccoizd R y o r r  io Coiigi-ess at 7 22, 

For cxaniple, Vcriion stales ilia i e n i o ~ i ~ i g  DSL re\ r n u e s  from universal service assessments, combined with an 
inciease in the wircless safe harbor and a collecr and iemit approach, would have a nominal impact on the size of the 

1 :  
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L growth of (he universal service fund is alarming and is inflaling costs for all parts of the industry. 

This is ofpai~icular concern now as the industry is facing a critical economic challenge. 

According to the FCC SluflSfiiUy, the current fund is over $G billion and will incrrase to over $7 

billioii in 2007, cven though two parts of the fund, the schools and libraries program and the 

nonrural high cost Puiid, are capped." Merely expanding the contribution base will not address 

the nccd to manage the fund in an efficient and competitively neutral maimer since none of the 

conti-ibution niethodologies under considcration will guarantee a n  infinite amount of support. 

The long-term viability of the universal service fund will continue to be an issue unless 

the Conimission begins to consider ways lo meet the statutory principles yet responsibly contain 

and manage the future grov.th of the fund. Without effective management, incentives to avoid 

such costs andor  to game the system will undermine the sustainability of the fund. In addition, 

the Commission must ensure that recipients are using support in an efficient and cost-effective 

mmner.  In recent restiniony bcf0i.e the Senate Commerce Subcommittee on Communications 

\vitnesses alleged that universal service support is being used by caniers for the purpose of 

gaining and/or niainlaining a competitive advantage and not for providing affordable services to 

all Americans.'" In fact, the FCC and olhers are currently investigating charges of fraud and 

fund and wuuld, in fact, ~ ~ e s u l t  in a decrrase in the conhibution facior under a revenue-based approach. See 
lener from W. Scorr Randolph, DirecloI -~ Regulalory AWirs, Verizon Communications to Ms. Marlene H. Donch, 
Secretary, Fedcml Communications Coinmission, filed September 23, 2002. 

FCC 03-31 (re]. Feb. 26, 200;) at 5 .  T i e  I!iiiversal Service Adminishative Company recently estimaled that 
denland for thc scliools 2nd libiaiies progmn in fuiidjng year 2003 will be about $1 billion lower than in funding 
ycai~ 2002. Demsnd for iiiiemal coiiiiections and tcleconununications services lias decreased while demand for 
Internel access has incieased. See I eher from Geoi~ge McDonald, Universal Service Administrative Company to 
Mr. \'Jilliam Mahcr, Chief, Wireline Competition Bureau, Federal Conmunications Commission filed April 3, 2003. 
20 Conipare, fol~ eiample, willen iesriniony of Mr. Carson Hughes, Telepax, Inc. and testimony ofMr. h4anhew 
Dosch, Compoiium Conin~unications berore Scnate Conunittee on Commerce; Science and Transportation 
Subcommittee on Comniunications, submitted April 2, 2003. 

"Conmission Seeks Co~runenr on Slaff Study Regarding Alternative Conrriburion Methodologies," Public Notice, 
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abuse in the schools and Iibrarics program. Before cnlertaining suggestions about expanding 

Ihc contribution base, the Cominission niust ensure that its uni\rrsal service policies encourage 

(lie development of lower cost tcchnologies and economic pricing of telecommunications 

sewices with the goal of  reducing the amount of support necessary over time and are lawfully 

21 

administered. 

111. THE CORlhllSSlON SIIOULD RlAlNTAIN THE PASS-THROUGH LIMITS 
IF A NEW CONTRIBU710N METHODOLOGY IS ADOPTED 

In its Rqmr1 uizd Order, the Conimission concluded that, beginning April 1, 2003, the 

Fcdcral uni\~ci-sal ser\,ice line itcm charge niusl be limited to the amount of  the contribution 

factor, may not include a mark-up 10 recoier associated administrative costs, and must be 

lecovcl-ed through a separate line item on Ilie AOL Time Wamer strongly supports these 

sieps and urges the Commission to continue to require carriers to limit pass-through charges to 

customcrs to the amount of the contribution if a new contribution methodology is adopted. As 

h e  Comniission con-ectly found, limiting the pass-through charges has many public interest 

benefits, including fostering billing transpaxncy and decrcasing customer confusion regarding 

the amount of universal service contriburions that are passed through by carriers. Such benefits 

shotild be niaintaincd I egardlcss of the contribution incthodology utilized for universal service. 

IV. CONCLUSION 

4s sci foi-th above, AOL Time Wamer urges the Commission to consider carefully the 

full impact of the proposed contribulion n~cthodologies on the Internet and high capacity 

services, bearing i n  mind that  the groivth of the fund must be carefully managed to ensure that 

'' See "Cuimnissioner Abciniathy Antiounces Public Folum on Improving Administration of E-Rate Program," 
Fcderal Cvnuiiunications Commission New Release (rel. M a r .  18, 2003). 

-~ Swmd Fil/l/ier .?'urice ai 'JJ 45-61. 
,- 
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~inivcrsal sen ice  is adininislcred in  a maimer that is fair and equitable to both caniers and 

customers o~tcleconiniunicatioiis and telecommunications services. 

Respectfully submitted, 

Steven N. Teplitz 
Vice Presidcnt aiid Associate 
General Counsel 

AOL Time Warmi- Inc. 
800 Connecticut Avciiue, N .W.  
Suite 200 
Washington, D.C. 20006 

Donna N. Lampert 
Linda L. Kent 
Lampert & O’Connor, P.C. 
1750 K Street, N.W. 
Suite 600 
Washington, D.C. 20006 
Counsel for AOL Time Warner Inc. 

,4pril I S ,  2003 

9 


